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PART I
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

 
The documents containing the information required in Part I of Form S-8 will be sent or given to participants in the Newtek Business Services Corp.

2015 Stock Incentive Plan as specified by Rule 428(b)(1) under the Securities Act, as amended (the “Securities Act”). In accordance with Rule 428 and the
requirements of Part I of Form S-8, such documents are not being filed with the Securities and Exchange Commission (the “Commission”) either as part of
this registration statement or as prospectuses or prospectus supplements pursuant to Rule 424 under the Securities Act. Newtek Business Services Corp. (the
“Company,” “us” or “we”) will maintain a file of such documents in accordance with the provisions of Rule 428. Upon request, the Company will furnish to
the Commission or its staff a copy or copies of all of the documents included in that file. These documents and the documents incorporated by reference into
this registration statement on Form S-8 (this “Registration Statement”) pursuant to Item 3 of Part II of this registration statement, taken together, constitute a
prospectus that meets the requirements of Section 10(a) of the Securities Act.

 
PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 

Item 3. Incorporation of Documents by Reference.
 

The following documents that have been filed with the Commission by the Company are incorporated herein by reference and made a part hereof:
 

(a)(1) The Company’s Annual Report on Form 10-K for the year ended December 31, 2015, as filed with the Commission on March 15, 2016;
 
(a)(1) Amendment No. 1 to the Company’s Annual Report on Form 10-K for the year ended December 31, 2015, as filed with the Commission on

April 29, 2016;
 
(b)(1) The Company’s Current Report on Form 8-K, as filed with the Commission on March 23, 2016;
 
(b)(2) The Company’s Current Report on Form 8-K, as filed with the Commission on April 6, 2016;
 
(b)(3) The Company’s Current Report on Form 8-K, as filed with the Commission on April 18, 2016;
 
(b)(4) The Company’s Current Report on Form 8-K, as filed with the Commission on May 5, 2016;
 
(b)(5) The Company’s Quarterly Report on Form 10-Q for the quarter ended March 31, 2016, as filed with the Commission on May 10, 2016;
 
(b)(6) The Company’s Current Report on Form 8-K, as filed with the Commission on May 11, 2016;
 
(b)(7) The Company’s Current Report on Form 8-K, as filed with the Commission on May 27, 2016;
 
(b)(8) The Company’s Current Report on Form 8-K, as filed with the Commission on June 7, 2016;
 
(b)(9) The Company’s Current Report on Form 8-K, as filed with the Commission on June 9, 2016;
 
(b)(10) The Company’s Current Report on Form 8-K, as filed with the Commission on June 23, 2016;
 
(b)(11) The Company’s Current Report on Form 8-K, as filed with the Commission on June 29, 2016;
 
(b)(12) The Company’s Current Report on Form 8-K, as filed with the Commission on July 8, 2016; and
 
(c) The description of the Company’s common stock, par value $0.02 per share (“Common Stock”), referenced in the Company’s Registration

Statement on Form 8-A, as filed with the Commission on November 12, 2014, including any amendment or report filed for the purpose of
updating such description prior to the termination of the offering of Common Stock registered hereby.

 
Each document filed with the Commission by the Company pursuant to Section 13(a), 13(c), 14 or 15(d) of the Securities Exchange Act of 1934, as

amended (the “Exchange Act”), (excluding any information furnished pursuant to Item 2.02 or Item 7.01 on any current report on Form 8-K) subsequent to
the date of this registration statement and prior to the filing of a post-effective amendment to this registration statement that indicates that all securities offered
hereby have been sold, or that deregisters all securities then remaining unsold, shall be deemed to be incorporated by reference in this registration statement
and to be a part hereof from the date of filing of such documents.

 
Any statement contained in this registration statement or in a document incorporated or deemed to be incorporated herein by reference shall be

deemed to be modified or superseded for purposes of this registration statement to the extent that a statement contained herein or in any subsequently filed
document, which also is, or is deemed to be, incorporated by reference herein, modifies or supersedes such statement. Any such statement so modified or
superseded shall not be deemed, except as so modified or superseded, to constitute a part of this registration statement.

 

 



 

Item 4. Description of Securities.
 

Not applicable. 
 

Item 5. Interests of Named Experts and Counsel.
 
Not applicable.
 

Item 6. Indemnification of Directors and Officers.
 

Reference is made to Section 2-418 of the Maryland General Corporation Law, Article VII of the Company’s charter and Article XI of the Company’s
bylaws.

 
Maryland law permits a Maryland corporation to include in its charter a provision limiting the liability of its directors and officers to the corporation and

its stockholders for money damages except for liability resulting from (a) actual receipt of an improper benefit or profit in money, property or services or (b)
active and deliberate dishonesty established by a final judgment as being material to the cause of action. The Company’s charter contains such a provision
which eliminates directors’ and officers’ liability to the maximum extent permitted by Maryland law, subject to the requirements of the Investment Company
Act of 1940, as amended (the “1940 Act”).

 
The Company’s charter authorizes the Company, to the maximum extent permitted by Maryland law and subject to the requirements of the 1940 Act, to
indemnify any present or former director or officer or any individual who, while serving as the Company’s director or officer and at the Company’s request,
serves or has served another corporation, real estate investment trust, partnership, joint venture, trust, employee benefit plan or other enterprise as a director,
officer, partner or trustee, from and against any claim or liability to which that person may become subject or which that person may incur by reason of his or
her service in any such capacity and to pay or reimburse their reasonable expenses in advance of final disposition of a proceeding. The Company’s bylaws
obligate the Company, to the maximum extent permitted by Maryland law and subject to the requirements of the 1940 Act, to indemnify any present or
former director or officer or any individual who, while serving as the Company’s director or officer and at the Company’s request, serves or has served
another corporation, real estate investment trust, partnership, joint venture, trust, employee benefit plan or other enterprise as a director, officer, partner or
trustee and who is made, or threatened to be made, a party to the proceeding by reason of his or her service in that capacity from and against any claim or
liability to which that person may become subject or which that person may incur by reason of his or her service in any such capacity and to pay or reimburse
his or her reasonable expenses in advance of final disposition of a proceeding. The charter and bylaws also permit the Company to indemnify and advance
expenses to any person who served a predecessor of the Company in any of the capacities described above and any of the Company’s employees or agents or
any employees or agents of the Company’s predecessor. In accordance with the 1940 Act, the Company will not indemnify any person for any liability to
which such person would be subject by reason of such person’s willful misfeasance, bad faith, gross negligence or reckless disregard of the duties involved in
the conduct of his or her office.
 

Maryland law requires a corporation (unless its charter provides otherwise, which the Company’s charter does not) to indemnify a director or officer who
has been successful in the defense of any proceeding to which he or she is made, or threatened to be made, a party by reason of his or her service in that
capacity. Maryland law permits a corporation to indemnify its present and former directors and officers, among others, against judgments, penalties, fines,
settlements and reasonable expenses actually incurred by them in connection with any proceeding to which they may be made, or threatened to be made, a
party by reason of their service in those or other capacities unless it is established that (a) the act or omission of the director or officer was material to the
matter giving rise to the proceeding and (1) was committed in bad faith or (2) was the result of active and deliberate dishonesty, (b) the director or officer
actually received an improper personal benefit in money, property or services or (c) in the case of any criminal proceeding, the director or officer had
reasonable cause to believe that the act or omission was unlawful. However, under Maryland law, a Maryland corporation may not indemnify for an adverse
judgment in a suit by or in the right of the corporation or for a judgment of liability on the basis that a personal benefit was improperly received unless, in
either case, a court orders indemnification, and then only for expenses. In addition, Maryland law permits a corporation to advance reasonable expenses to a
director or officer in advance of final disposition of a proceeding upon the corporation’s receipt of (a) a written affirmation by the director or officer of his or
her good faith belief that he or she has met the standard of conduct necessary for indemnification by the corporation and (b) a written undertaking by him or
her or on his or her behalf to repay the amount paid or reimbursed by the corporation if it is ultimately determined that the standard of conduct was not met.
 

 



 

 
Item 7. Exemption from Registration Claimed.

 
Not Applicable.
 

Item 8. Exhibits.
 
The following documents are filed as a part of this registration statement or incorporated by reference herein:
 

Exhibit   
No.  Description
   
4.1
 

— Amended and Restated Articles of Incorporation of Newtek Business Services Corp. (Previously filed in connection with Pre-Effective
Amendment No. 3 to the Registrant’s Registration Statement on Form N-2 (File No. 333-191499) filed on November 3, 2014, and
incorporated by reference herein) 
 

4.2
 

— Bylaws of Newtek Business Services Corp. (Incorporated by reference to Exhibit 99.2 to Registrant’s Registration Statement on Form N-
14 (File No. 333-195998), filed September 24, 2014).
 

4.3 — Form of Common Stock Certificate (Incorporated by reference to Exhibit 99.5 to Company’s Registration Statement on Form N-14 (File No.
333-195998), filed September 24, 2014).
 

4.4* —  Newtek Business Services Corp. 2015 Stock Incentive Plan.
 

5.1* — Opinion of Sutherland Asbill & Brennan LLP as to the validity of the securities being registered.
   
23.1* — Consent of RSM US LLP.
   
23.2* — Consent of Sutherland Asbill & Brennan LLP (included in Exhibit 5.1).
   
24.1* — Power of Attorney (set forth in the signature page contained in Part II of this registration statement).

 
 

*              Filed herewith.
 

Item 9. Undertakings.
 

(a) The undersigned registrant hereby undertakes:
 

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;
 

(ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective amendment
thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement. Notwithstanding the
foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered)
and any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission
pursuant to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate offering price
set forth in the “Calculation of Registration Fee” table in the effective registration statement; and

 

 



 

 
(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material

change to such information in the registration statement;
 

Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) of this section do not apply if the registration statement is on Form S-8 and the information required
to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the Commission by the registrant pursuant
to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by reference in the registration statement.

 
(2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new

registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

 
(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of

the offering.
 

(b) The registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the registrant’s annual
report pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934 (and, where applicable, each filing of an employee benefit plan’s
annual report pursuant to Section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in this registration statement shall be
deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof.

 
(c) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the
registrant pursuant to the provisions described under Item 6 above, or otherwise, the registrant has been advised that in the opinion of the Securities and
Exchange Commission such indemnification is against public policy as expressed in the Securities Act of 1933 and is, therefore, unenforceable. In the event
that a claim for indemnification against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or
controlling person of the registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in
connection with the securities being registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent,
submit to a court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act of 1933
and will be governed by the final adjudication of such issue.

 
 

 

 



 

 
SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the

requirements for filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the City of Lake Success, State of New York, on July 26, 2016.

 
 NEWTEK BUSINESS SERVICES CORP.
   
 By: /s/ Barry Sloane
  Barry Sloane
  Chief Executive Officer, President and

Chairman of the Board of Directors
 

POWER OF ATTORNEY
 
KNOW ALL MEN BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints Barry Sloane as true and

lawful attorney-in-fact and agent with full power of substitution and resubstitution, for him and in his name, place and stead, in any and all capacities to sign
any and all amendments to this Registration Statement (including post-effective amendments, or any abbreviated registration statement and any amendments
thereto filed pursuant to Rule 462(b) and otherwise), and to file the same, with all exhibits thereto, and other documents in connection therewith, with the
Securities and Exchange Commission granting unto said attorney-in-fact and agent the full power and authority to do and perform each and every act and
thing requisite and necessary to be done in and about the foregoing, as to all intents and purposes as either of them might or could do in person, hereby
ratifying and confirming all that said attorney-in-fact and agent, or his substitute, may lawfully do or cause to be done by virtue hereof.

 
Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities

indicated on July 26, 2016.
 

Signature  Title
   

/s/ Barry Sloane  Chief Executive Officer, President and Chairman of the Board of Directors
Barry Sloane  (principal executive officer)

   
/s/ Jennifer Eddelson  Executive Vice President and Chief Accounting Officer

Jennifer Eddelson  (principal financial officer)
   

/s/ Richard J. Salute  Director
Richard J. Salute   

   
/s/ Sam Kirschner  Director

Sam Kirschner   
   

/s/ Salvatore F. Mulia  Director
Salvatore F. Mulia   

   
/s/ Peter Downs  Director

Peter Downs   
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4.4  —  Newtek Business Services Corp. 2015 Stock Incentive Plan.

 
5.1 — Opinion of Sutherland Asbill & Brennan LLP as to the validity of the securities being registered.
   
23.1 — Consent of RSM US LLP.
   
23.2 — Consent of Sutherland Asbill & Brennan LLP (included in Exhibit 5.1).
   
24.1 — Power of Attorney (set forth in the signature page contained in Part II of this registration statement).

 

 



Exhibit 4.4
 
 
 

NEWTEK BUSINESS SERVICES CORP.
2015 STOCK INCENTIVE PLAN

 
1. PURPOSE OF THE PLAN.

 
The purpose of this Plan is to advance the interests of the Newtek Business Services Corp. (the “Company”) through providing select Employees,

Directors and Officers of the Company with the opportunity to acquire Common Stock and Restricted Stock. By encouraging such stock ownership, the
Company seeks to attract, retain and motivate the best available personnel for positions of substantial responsibility and to provide additional incentives to
promote the success of the business. The Plan is not tax-qualified under Section 401(a) of the Code.

 
2. DEFINITIONS.

 
As used herein, the following definitions shall apply.
 
(a)          “1940 Act” shall mean the Investment Company Act of 1940, as amended, and the rulings issued and regulations thereunder.
 
(b)          “Account” shall mean a bookkeeping account maintained by the Company in the name of a Participant.
 
(c)          “Affiliate” shall mean any corporation or other entity that stands in a relationship to the Company that would result in the Company and

such corporation or other entity being treated as one employer under Section 414(b) or Section 414(c) of the Code. The Company may at any time by
amendment provide that different ownership thresholds apply (consistent with Section 409A of the Code). Notwithstanding the foregoing provisions of this
definition, except as otherwise determined by the Board, a corporation or entity shall be treated as an Affiliate only if its employees would be treated as
employees of the Company for purposes of the rules promulgated under the Securities Act of 1933, as amended, with respect to the use of Form S-8.

 
(d)          “Agreement” shall mean a written agreement entered into in accordance with Section 5(c) of the Plan.
 
(e)          “Award” shall mean an Option or Restricted Stock awarded pursuant to the Plan.
 
(f)          “Board” shall mean the Board of Directors of the Company, as the same may be constituted from time to time.
 
(g)          “Change in Control” shall mean any one of the following events: (i) the acquisition following the Effective Date of ownership, holding or

power to vote more than 25% of the Company’s voting shares by any person or persons acting as a “group” (within the meaning of Section 13(d) of the
Securities Exchange Act of 1934), (ii) the acquisition of the ability to control the election of a majority of the Board by any person or persons acting as a
“group” (within the meaning of Section 13(d) of the Securities Exchange Act of 1934), (iii) the acquisition of a controlling influence over the management or
policies of the Company by any person or by persons acting as a “group” (within the meaning of Section 13(d) of the Securities Exchange Act of 1934), or
(iv) during any period of two consecutive years, individuals (the “Continuing Directors”) who at the beginning of such period constitute the Board (the
“Existing Board”) cease for any reason to constitute at least two-thirds thereof, provided that any individual whose election or nomination for election as a
member of the Existing Board was approved by a vote of at least two-thirds of the Continuing Directors then in office shall be considered a Continuing
Director. For purposes of defining Change in Control, the term “person” refers to an individual or a corporation, partnership, trust, association, joint venture,
pool, syndicate, sole proprietorship, unincorporated organization or any other form of entity not specifically listed herein. The decision of the Committee as to
whether a Change in Control has occurred shall be conclusive and binding.

 

 



 

  
(h)          “Code” shall mean the Internal Revenue Code of 1986, as amended, and the rulings issued and regulations promulgated thereunder.
 
(i)          “Committee” shall mean the committee appointed by the Board to administer the Plan, in accordance with Section 5(a) hereof.
 
(j)          “Common Stock” shall mean the common stock, par value $0.02 per share, of the Company.
 
(k)          “Company” shall mean Newtek Business Services Corp., and its successors and assigns.
 
(l)          “Continuous Service” shall mean the absence of any interruption or termination of service as an Employee, Director or Officer. Continuous

Service shall not be considered interrupted in the case of sick leave, military leave or any other leave of absence approved by the Company or transfers
between payroll locations of the Company or between the Company and a successor, provided the Participant is continuously performing services for the
Company.

 
(m)          “Director” shall mean any member of the Board.
 
(o)          “Disability” shall mean a physical or mental condition, which in the sole and absolute discretion of the Committee, is reasonably expected

to be of indefinite duration and to substantially prevent a Participant from fulfilling his or her duties or responsibilities to the Company.
 
(p)          “Effective Date” shall mean the date specified in Section 14 hereof.
 
(q)          “Employee” shall mean any person employed by the Company.
 
(r)          “Employee Director” shall mean any member of the Board who is an Employee.
 
(s)          “Exercise Price” shall mean the price per Optioned Share at which an Option may be exercised.
 
(t)          “ISO” shall mean an Option which an Agreement identifies as an “incentive stock option” within the meaning of Section 422 of the Code

and which satisfies the requirements under Section 422 of the Code to qualify as an “incentive stock option.”
 
(u)          “Market Value” shall mean the fair market value of the Common Stock, as determined under Section 7(b) hereof.
 
(v)          “Non-Employee Director” shall have the meaning provided in Rule 16b-3.
 
(v)          “Non-ISO” shall mean an option to purchase Common Stock which meets the requirements set forth in the Plan but which an Agreement

identifies as not being an ISO or which by operation or the terms of grant fails to satisfy the requirements of Section 422 of the Code.
 
(w)          “Officer” shall mean any officer of the Company.
 
(x)          “Option” shall mean an ISO or a Non-ISO.
 
(y)          “Optioned Shares” shall mean shares of Common Stock subject to an Option granted pursuant to this Plan.
 

 



 

 
(z)          “Participant” shall mean any person who receives an Award pursuant to the Plan.
 
(aa)         “Performance Award” means an Award made pursuant to this Plan that is subject to the attainment of one or more performance goals.
 
(bb)         “Plan” shall mean this Newtek Business Services Corp. 2015 Stock Incentive Plan.
 
(cc)         “Restricted Stock” shall mean a grant of Common Stock under Section 9 of this Plan that is subject to certain restrictions and a risk of

forfeiture.
 
(dd)         “Rule 16b-3” shall mean Rule 16b-3 of the General Rules and Regulations under the Securities Exchange Act of 1934, as amended.
 
(ee)         “Year of Service” shall mean a full twelve-month period, measured from the grant date of an Award and each annual anniversary of that

date, during which a Participant has not terminated Continuous Service for any reason.
 

3. TERM OF THE PLAN AND OPTIONS.
 
(a)          Term of the Plan. This Plan shall remain in effect until terminated by the Board. Termination of the Plan shall not affect any Awards

previously granted, and such Awards shall remain valid and in effect in accordance with their terms until they have been earned and paid, or by their terms
expire or are forfeited. No Option shall be granted under the Plan after ten years from the Effective Date.

 
(b)          Term of Options. The term of each Option granted under the Plan shall be established by the Committee, but shall not exceed 10 years;

provided, however, that in the case of an Employee who owns Common Stock representing more than 10% of the outstanding Common Stock at the time an
ISO is granted, the term of such ISO shall not exceed five years.

 
4. COMMON STOCK SUBJECT TO THE PLAN; CERTAIN LIMITS.

 
(a)          Share Reserve. Except as otherwise required under Section 11, the aggregate number of shares of Common Stock deliverable pursuant to

Awards shall not exceed three million (3,000,000) shares of Common Stock. Such shares may either be authorized but unissued shares or shares held in
treasury. The amount of voting securities that would result from the exercise of all of the Company’s outstanding warrants, options and rights, together with
any Restricted Stock issued and outstanding pursuant to the Plan, will not at the time of issuance of any warrant, option, right or share of Restricted Stock
under the Plan, exceed 20 percent of the outstanding voting securities of the Company. If any Award should expire, become unexercisable, or be forfeited for
any reason, the shares subject to the Award shall, unless the Plan shall have been terminated, be available for the grant of additional Awards under the Plan.

 
(b)          Limits on Individual Grants. The maximum number of shares of Common Stock for which an Employee or Employee Director may be

granted Awards in any calendar year is 250,000 shares, subject to adjustment as described herein.
 
(c)          Limits on Grants of Restricted Stock. The amount of Restricted Stock issued and outstanding will not at the time of issuance of any shares

of Restricted Shares exceed 10% of the outstanding voting securities of the Company. No single person shall be granted Awards of Restricted Stock relating
to more than 25% of the shares reserved for issuance under the Plan.

 
5. ADMINISTRATION OF THE PLAN.

 
(a)          Composition of the Committee. The Plan shall be administered by the Committee, appointed by the Board, and consisting of at least two

members of the Board who are Non-Employee Directors. Members of the Committee shall serve at the pleasure of the Board. In the absence at any time of a
duly appointed Committee, the Plan shall be administered by the Board. Notwithstanding the foregoing, with respect to Awards granted to Non-Employee
Directors, the Board will act as the Committee.

 

 



 

 
(b)          Powers of the Committee. Except as limited by the express provisions of the Plan or by resolutions adopted by the Board, the Committee

shall have sole and complete authority and discretion (i) to select Participants and grant Awards, (ii) to determine the form and content of Awards to be issued
under the Plan, (iii) to interpret the Plan, (iv) to prescribe, amend and rescind rules and regulations relating to the Plan, and (v) to make other determinations
necessary or advisable for the administration of the Plan. The Committee shall have and may exercise such other power and authority as may be delegated to
it by the Board from time to time. The Committee may delegate its power and authority to a sub-committee or, with respect to Participants who are not
elected Officers and/or subject to section 16 of the Securities Exchange Act of 1934, to one or more Officers, subject to guidelines established by the
Committee. The Committee will delegate it power and authority to a sub-committee consisting of at least two Non-Employee Directors who are “outside
directors” within the meaning of Section 162(m) of the Code, with respect to the grant or administration of an Award intended to be “qualified performance-
based compensation” within the meaning of Section 162(m) of the Code. A majority of the entire Committee shall constitute a quorum and the action of a
majority of the members present at any meeting at which a quorum is present, or acts approved in writing by a majority of the Committee without a meeting,
shall be deemed the action of the Committee. A “required majority”, as defined in Section 57(o) of the 1940 Act, will approve the issuance of Awards in
accordance with Section 61(a)(3)(A)(iv) of the 1940 Act.

 
(c)          Agreement. Each Award shall be evidenced by an Agreement containing such provisions as may be approved by the Committee. Each such

Agreement shall constitute a binding contract between the Company and the Participant, and every Participant, upon acceptance of an Agreement, shall be
bound by the terms and restrictions of the Plan and of such Agreement. The terms of each such Agreement shall be in accordance with the Plan, but each
Agreement may include such additional provisions and restrictions determined by the Committee, in its discretion, provided that such additional provisions
and restrictions are not inconsistent with the terms of the Plan. In particular, the Committee shall set forth in each Agreement (i) the Exercise Price of an
Option, if applicable, (ii) the number of shares of Common Stock subject to the Award, (iii) the manner, time and rate (cumulative or otherwise) of exercise or
vesting of such Award, (iv) the restrictions, if any, to be placed upon such Award, or upon shares of Common Stock which may be issued upon exercise of
such Award, and (v) whether the issuance or vesting of any shares of Common Stock is conditioned upon the achievement of certain performance metrics.
The Chairman of the Committee and such other Directors and officers as shall be designated by the Committee are hereby authorized to execute Agreements
on behalf of the Company with respect to Awards granted to Employee Directors and Employees and to cause them to be delivered to the recipients of the
Awards. The Chairman of the Board and such other Directors and officers as shall be designated by the Board are hereby authorized to execute Agreements
on behalf of the Company with respect to Awards granted to Non-Employee Directors and to cause them to be delivered to the recipients of the awards.

 
(d)          Effect of the Committee’s Decisions. All decisions, determinations and interpretations of the Committee shall be final and conclusive on all

persons affected thereby.
 
(e)          Indemnification. In addition to such other rights of indemnification as they may have, the members of the Committee shall be indemnified

by the Company in connection with any claim, action, suit or proceeding relating to any action taken or failure to act under or in connection with the Plan or
any Award, granted hereunder to the full extent provided for under the Company’s governing instruments and insurance policies with respect to the
indemnification of Directors.

 
6. GRANT OF OPTIONS.

 
(a)          General Rule. The Committee shall have the discretion to grant Employees, Employee Directors and Officers Options to purchase Optioned

Shares, which shall be subject to any restrictions or conditions imposed pursuant to Sections 5 or 17 of this Plan, provided, that ISOs may not be granted to
Officers who are not also Employees or Employee Directors. Options may not be granted to any Non-Employee Director or to any employee, director or
officer of any Affiliate who is not also an Employee, Employee Director or Officer.

 

 



 

 
(b)          Special Rules for ISOs. The aggregate Market Value, as of the date an Option is granted, of the shares of Common Stock with respect to

which ISOs are exercisable for the first time by an Employee during any calendar year (under all incentive stock option plans, as defined in Section 422 of the
Code, of the Company or any present or future Affiliate of the Company) shall not exceed $100,000. Notwithstanding the foregoing, the Committee may
grant Options in excess of the foregoing limitations, in which case such Options granted in excess of such limitation shall be Options which are Non-ISOs.

  
7. EXERCISE PRICE FOR OPTIONS.

 
(a)          Limits on Committee Discretion. The Exercise Price for an Option shall not be less than 100% of the Market Value of the Optioned Shares

on the date of grant. In the case of an ISO to be granted to an Employee who owns shares of Common Stock representing more than 10% of the Company’s
outstanding Common Stock at the time an ISO is granted, the Exercise Price shall not be less than 110% of the Market Value of the Optioned Shares on the
date of grant.

 
(b)          Standards for Determining Exercise Price. If the Common Stock is listed on a national securities exchange (including the NASDAQ Market

System) on the date in question, then the Market Value per Share shall be the average of the highest and lowest selling price on such exchange on such date,
or if there were no sales on such date, then the Exercise Price shall be the average of the highest and lowest selling price on such exchange on the last date on
which a Share was sold. If the Common Stock is not traded on a national securities exchange on the date in question, then the Market Value per Share shall be
its fair market value as determined by the Committee in its sole and absolute discretion in accordance with Section 409A of the Code, provided that such fair
market value shall not be less than the Company’s then-current net asset value as determined for purposes of section 61(a)(3)(A)(iii) of the 1940 Act.

 
8. EXERCISE OF OPTIONS.

 
(a)          Generally. Unless the Committee specifically eliminates any vesting requirement or imposes a different vesting schedule in an Agreement

granting an Option, each Option shall became vested and exercisable according to the following schedule:
 

 
Years of Continuous Service  Vested Percentage (applied to

Optioned Shares)
Less than 1  0%

1  25%
2  50%
3  75%

4 or more  100%
 
Notwithstanding the foregoing, each Participant shall become fully (100%) vested immediately (i) upon termination of the Participant’s Continuous

Service due to the Participant’s Disability or death, or (ii) upon a Change in Control or, if earlier, the execution of a definitive agreement to effect a Change in
Control. An Option may not be exercised for a fractional Share.

 
(b)          Procedure for Exercise. A Participant may exercise an Option in whole or in part, subject to provisions relative to its termination and

limitations on its exercise, only by delivery to the Committee or its designee, in accordance with procedures for the exercise of Options as the Committee may
establish from time to time, of (i) written notice of intent to exercise the Option with respect to a specified number of whole shares of Common Stock, (ii)
payment to the Company (contemporaneously with delivery of such notice) of the amount of the Exercise Price for the number of shares of Common Stock
with respect to which the Option is then being exercised in (A) cash, or, if so permitted by the Board and if permitted by the 1940 Act and otherwise legally
permissible, (B) through a net settlement, using shares of Common Stock received in the Option exercise or other shares of Common Stock owned by the
Participant, (C) by such other means of payment that may be acceptable to the Board, or (D) in any combination of the foregoing permitted forms of payment,
(iii) such representations and documents as are necessary or advisable to effect compliance with all applicable provisions of Federal or state securities laws or
regulations; and (iv) in the event that the Option or portion thereof shall be exercised by any individual other than the Participant, appropriate proof of the
right of such individual to exercise the Option or portion thereof. Each such notice (and payment where required) shall be delivered, or mailed by prepaid
registered or certified mail, addressed to the Treasurer of the Company at its executive offices. Common Stock utilized in full or partial payment of the
Exercise Price for Options shall be valued at their Market Value at the date of exercise. Notwithstanding the foregoing, if the Exercise Price may be paid in
Common Stock as provided above, Common Stock delivered by the Participant may be shares of Common Stock which were received by the Participant upon
exercise of one or more previously exercised Options, but only if such Common Stock has been held by the Participant for at least six months, or such other
period of time as is required, in the opinion of the independent auditor for the Plan, to avoid adverse financial accounting results.

 

 



 

 
(c)          Period of Exercisability. Except to the extent otherwise provided herein or in the terms of an Agreement, an Option may be exercised by a

Participant only while he has maintained Continuous Service from the date of the grant of the Option, or within ninety (90) days after termination of such
Continuous Service (but not later than the date on which the Option would otherwise expire). Notwithstanding the foregoing, the Participant’s rights to
exercise such option shall expire:

 
(1)          immediately upon termination of the Participant’s Continuous Service due to “Just Cause” which for purposes hereof shall have

the meaning set forth in any unexpired employment, consulting, severance, retention, change-in-control or similar written agreement between the Participant
and the Company or an Affiliate (and, in the absence of any such agreement, shall mean termination because of the Participant’s personal dishonesty,
incompetence, willful misconduct, breach of fiduciary duty, intentional failure to perform stated duties, willful violation of any law, rule or regulation (other
than traffic violations or similar offenses), as determined by the Committee in its discretion or pursuant to a final cease-and-desist order;

 
(2)          immediately upon a determination by the Committee that the Participant has violated a non-competition provision contained in any

unexpired employment, or consulting, or other written agreement between the Participant and the Company or an Affiliate;
 
(3)          two years from the date on which the Participant’s Continuous Service terminates due to his death (but not later than the date on

which the Option would otherwise expire), during which time the Option may be exercised (to the extent that the Participant would have been entitled to
exercise it immediately prior to his death) by the personal representatives of his estate or person or persons to whom his rights under such Option shall have
passed by will or by the laws of descent and distribution; or

 
(4)          ninety (90) days following the termination of Participant’s Continuous Service for reasons other than Just Cause or death of the

Participant
 
(d)          Effect of the Committee’s Decisions. The Committee’s determination whether a Participant’s Continuous Service has ceased, and the

effective date thereof, shall be final and conclusive on all persons affected thereby.
 

9. RESTRICTED STOCK.
 
(a)          Grants to Employees. The Committee shall have the discretion to grant Restricted Stock to Employees. The Committee shall notify the

Participant in writing of the grant of the Award, the number of shares covered by the Award, and the terms upon which the shares subject to the Award may
vest. The Committee shall maintain records as to all grants of Restricted Stock under the Plan.

 
(b)          Grants to Non-Employee Directors. Notwithstanding any other provision of the Plan to the contrary, each Participant who is a Non-

Employee Director shall be granted up to 2,000 shares of Restricted Stock at the beginning of each one-year term of service on the Board. One-third of such
shares of Restricted Stock shall vest on each of the next three anniversaries of the date of grant, provided that such Participant’s director relationship has not
been terminated prior to such anniversary. Each grant of Restricted Stock to Non-Employee Directors will be made pursuant to this schedule and will not be
changed without Commission approval.

 

 



 

 
(c)          Vesting. Except for grants to Non-Employee Directors and unless the Committee specifically eliminates any vesting requirement or imposes

a different vesting schedule in an Agreement, Restricted Stock granted to Employees will become vested according to the following schedule:
 
 

Years of Continuous Service  Vested Percentage
Less than 1  0%

1  25%
2  50%
3  75%

4 or more  100%
 
Notwithstanding the foregoing, each Participant shall become fully (100%) vested immediately (i) upon the termination of the Participant’s

Continuous Service due to the Participant’s Disability or death, or (ii) upon a Change in Control, or, if earlier, the execution of a definitive agreement to affect
a Change in Control. Unless the Committee expressly provides otherwise, immediately upon the cessation of Continuous Service (as determined under
criteria established by the Committee), that portion, if any, of any Restricted Stock that is not then vested will be returned to the Company and will be
available to be issued as Awards under the Plan. The Board may provide in any Agreement, or may determine in any individual case, that restrictions or
forfeiture conditions relating to Restricted Stock will be waived in whole or in part in the event of terminations resulting from any cause, and the Board may
in other cases waive in whole or in part the forfeiture of Restricted Stock.

 
(d)          Dividends. Dividends, including deemed dividends, paid on Restricted Stock shall be paid at the dividend payment date, in cash or in shares

of Common Stock having a Market Value equal to the amount of such dividends. Unless otherwise determined by the Board, Common Stock distributed in
connection with a stock split or stock dividend, and other property distributed as a dividend, shall be subject to restrictions and a risk of forfeiture to the same
extent as the Restricted Stock with respect to which such Stock or other property has been distributed.

 
10. PERFORMANCE AWARDS.

 
(a)          Generally. An Award may be in the form of a Performance Award. The terms, conditions and limitations applicable to an Award that is a

Performance Award shall be determined by the Committee, but in all cases such Performance Award will take the form of either Option or Restricted Stock.
The Committee shall set performance goals in its discretion which, depending on the extent to which they are met, will determine the value and/or amount of
Performance Awards that will be paid out to the Participant and/or the portion that may be exercised. Performance Awards granted to Participants that are not
intended to qualify as qualified performance-based compensation under Section 162(m) of the Code shall be based on achievement of such goals and be
subject to such terms, conditions and restrictions as the Committee or its delegate shall determine.

 
(b)          Qualified Performance Awards. Performance Awards granted to Employees under the Plan that are intended to qualify as qualified

performance-based compensation under Section 162(m) of the Code shall be granted, paid, vested or otherwise deliverable solely on account of the attainment
of one or more pre-established, objective performance goals established by the Committee prior to the earlier to occur of (x) 90 days after the commencement
of the period of service to which the performance goal relates or (y) the lapse of 25% of the period of service (as scheduled in good faith at the time the goal
is established), and in any event while the outcome is substantially uncertain. A performance goal is objective if a third party having knowledge of the
relevant facts could determine whether the goal is met. Such a performance goal may be based on one or more business criteria that apply to the Employee,
one or more business segments, units, or divisions of the Company, or the Company as a whole, and if so desired by the Committee, by comparison with a
peer group of companies. A performance goal shall include one or more of the following:

 
 • Net Unrealized Appreciation and Net Realized Gains;
 
 • Net Investment Income or Net Realized Income per share (actual or targeted growth);
 
 • Economic value added;
 
 • Net Investment Income or Net Realized Income measures;
 

 



 

 
 • Dividend and Dividends per share measures;
 
 • Cash flow and liquidity measures;
 
 • Return measures (including but not limited to return on capital employed, return on equity, return on investment and return on assets);
 
 • Operating measures (including but not limited to productivity, efficiency, and scheduling measures);
   
 • Expense targets (including but not limited to funding and development costs and general and administrative expenses); or
 
 • Stock price measures (including but not limited to growth measures and total stockholder return).

 
Unless otherwise stated, such a performance goal need not be based upon an increase or positive result under a particular business criterion and

could include, for example, maintaining the status quo or limiting economic losses (measured, in each case, by reference to specific business criteria). In
interpreting Plan provisions applicable to performance goals, it is the intent of the Plan to conform with the standards of Section 162(m) of the Code and
Treasury Regulation Section 1.162-27(e)(2)(i) as to grants to those Employees whose compensation is, or is likely to be, subject to Section 162(m) of the
Code, and the Committee, in establishing such goals and interpreting the Plan, shall be guided by such provisions. Prior to the payment of any compensation
based on the achievement of performance goals, the Committee must certify in writing that applicable performance goals and any of the material terms
thereof were, in fact, satisfied. The Committee may, in its discretion and consistent with the terms of the Performance Award, reduce the amount of a
Performance Award paid upon achievement of the performance goals, but it may not exercise any discretion to increase such amount. Subject to the foregoing
provisions, the terms, conditions and limitations applicable to any qualified performance awards made pursuant to this paragraph (b) shall be determined by
the Committee.

 
11. CHANGE IN CONTROL; EFFECT OF CHANGES IN COMMON STOCK SUBJECT TO THE PLAN.

 
(a)          Change in Control. Immediately prior to a Change in Control or, if earlier, the execution of a definitive agreement to effect a Change in

Control, all Options and Restricted Stock shall become fully vested and exercisable notwithstanding any other provision of the Plan or any Agreement.
 
(b)          Recapitalizations; Stock Splits, Etc. In the event any recapitalization, forward or reverse split, reorganization, merger, consolidation, spin-

off, combination, repurchase, or exchange of shares of Common Stock or other securities, any stock dividend or other special and nonrecurring dividend or
distribution (whether in the form of cash, securities or other property), liquidation, dissolution, or other similar transactions or events, affects the Common
Stock such that an adjustment is appropriate in order to prevent dilution or enlargement of the rights of Participants under the Plan, then the Committee shall
make equitable adjustment in (i) the number and kind of shares of Common Stock deemed to be available thereafter for grants of Awards under this Plan, (ii)
the number and kind of shares that may be delivered or deliverable in respect of outstanding Awards, and (iii) the exercise price to prevent such dilution or
enlargement of rights.

 
(c)          Transactions in which the Company is Not the Surviving Entity. In the event of (i) the liquidation or dissolution of the Company, (ii) a

merger or consolidation in which the Company is not the surviving entity, or (iii) the sale or disposition of all or substantially all of the Company’s assets (any
of the foregoing to be referred to herein as a “Transaction”), all outstanding Awards, together with the Exercise Prices thereof, shall be equitably adjusted for
any change or exchange of shares of Common Stock for a different number or kind of shares or other securities which results from the Transaction, and the
forfeiture provisions set forth in Sections 8(c)(2) and 17(c) shall automatically become null and void.

 
(d)          Special Rule for ISOs. Any adjustment made pursuant to subsections (a) or (b) hereof shall be made in such a manner as not to constitute a

modification of an ISO, within the meaning of Section 424(h) of the Code.
 
(e)          Conditions and Restrictions on New, Additional, or Different Shares or Securities. If, by reason of any adjustment made pursuant to this

Section 11, a Participant becomes entitled to new, additional, or different shares of stock or securities, then, except as expressly provided in this Section 11,
such new, additional, or different shares of stock or securities shall thereupon be subject to all of the conditions and restrictions which were applicable to the
shares of Common Stock pursuant to the Award before the adjustment was made.

 



 

 
(f)          Other Issuances. Except as expressly provided in this Section, the issuance by the Company or an Affiliate of shares of stock of any class, or

of securities convertible into stock of another class, for cash or property or for labor or services either upon direct sale or upon the exercise of rights or
warrants to subscribe therefor, shall not affect, and no adjustment shall be made with respect to, the number, class, or Exercise Price of Common Stock then
subject to Awards or reserved for issuance under the Plan.

 
(g)          Certain Special Dividends. The Exercise Price of and number of shares of Common Stock subject to outstanding Awards shall be

proportionately adjusted upon the payment of a special, nonrecurring dividend that has the effect of a return of capital to the shareholders.
 

12. TRANSFERABILITY OF AWARDS.
 
ISOs and Restricted Stock may not be sold, pledged, assigned, hypothecated, transferred or disposed of in any manner other than by will or by the

laws of descent and distribution. Notwithstanding the foregoing, or any other provision of this Plan, a Participant who holds Non-ISOs may transfer such
Awards to his or her spouse, lineal ascendants, or to a duly established trust for the benefit of one or more of these individuals. The Awards so transferred may
thereafter be transferred only to the Participant who originally received the grant or to an individual or trust to whom the Participant could have initially
transferred the Awards pursuant to this Section 12. Awards which are transferred pursuant to this Section 12 shall be exercisable or earned by the transferee
according to the same terms and conditions as applied to the Participant. Notwithstanding any other provision of this Plan to the contrary, Common Stock that
is received pursuant to an Award may not be sold within the six-month period following the grant date of that Award, except in the event of the Participant’s
death or Disability, or such other event as the Board may specifically deem appropriate.

 
13. TIME OF GRANTING AWARDS.

 
The date of grant of an Award shall, for all purposes, be the later of the date on which the Committee, or, if applicable, the “required majority”, as

defined in Section 57(o) of the 1940 Act, approves the issuance of the Award, and the Effective Date. Notice of the determination shall be given to each
Participant to whom an Award is so granted within a reasonable time after the date of such grant.

 
14. EFFECTIVE DATE.

 
The Plan was adopted by the Board on April 27, 2015, and will become effective upon the Plan’s approval by a favorable vote of shareholders of a

majority of the total votes cast at a duly called meeting of the Company’s shareholders held in accordance with applicable laws, but its effectiveness and the
effectiveness of any grants of Awards shall be contingent upon the U.S. Securities and Exchange Commission granting an order exempting the Company from
Sections 23(a), 23(b), 23(c), and 63 of the 1940 Act.

 
15. MODIFICATION OF OPTIONS.

 
At any time, and from time to time, the Board may authorize the Committee to direct execution of an instrument providing for the modification of

any outstanding Option, provided no such modification shall confer on the holder of said Option any right or benefit which could not be conferred on him by
the grant of a new Option at such time, impair the Option without the consent of the holder of the Option, or have the effect of reducing the Exercise Price for
the Option.

 
16. AMENDMENT AND TERMINATION OF THE PLAN.

 
The Board may from time to time amend the terms of the Plan and, with respect to any shares of Common Stock at the time not subject to Awards,

suspend or terminate the Plan, subject to applicant requirements in (a) the Company’s articles of incorporation or by-laws and (b) applicable law and orders.
Unless sooner termination, the Plan shall terminate on the day before the tenth (10th) anniversary of the date the Plan is approved by the Stockholders of the
Company. No amendment, suspension or termination of the Plan shall, without the consent of any affected holders of an Award, alter or impair the balance
credited to the Participant’s Account or any rights or obligations under any Award theretofore granted.

 



 

  
17. CONDITIONS UPON ISSUANCE OF SHARES OF COMMON STOCK.

 
(a)          Compliance with Securities Laws. Common Stock shall not be issued with respect to any Award unless the issuance and delivery of such

shares of Common Stock shall comply with all relevant provisions of law, including, without limitation, the Securities Act of 1933, as amended, the rules and
regulations promulgated thereunder, any applicable state securities law, and the requirements of any stock exchange upon which the shares of Common Stock
may then be listed.

 
(b)          Special Circumstances. The inability of the Company to obtain approval from any regulatory body or authority deemed by the Company’s

counsel to be necessary to the lawful issuance and sale of any shares of Common Stock hereunder shall relieve the Company of any liability in respect of the
non-issuance or sale of such shares of Common Stock. As a condition to the Award, the Committee may require the person receiving or exercising the Award
to make such representations and warranties as may be necessary to assure the availability of an exemption from the registration requirements of federal or
state securities law.

 
(c)          Repurchase Right; Damages. The Company shall have the right to cause the forfeiture of the Common Stock (in the case of Optioned

Shares, in exchange for any Exercise Price paid by the Participant) received pursuant to an Award if the Participant breaches a non-competition provision in
any unexpired employment, consulting or other written agreement between the Participant and the Company or an Affiliate. If a Participant has disposed of
such shares of Common Stock, the Company may seek compensatory damages from the Participant, as well as seek specific performance for the sale to the
Company of such other shares of Common Stock that the Participant owns or controls (but only to the extent necessary to provide the Company with the
recovery contemplated in the preceding sentence).

 
(d)          Committee Discretion. The Committee shall have the discretionary authority to impose in Agreements such restrictions on shares of

Common Stock as it may deem appropriate or desirable, including but not limited to the authority to impose a right of first refusal, or to establish repurchase
rights, or to pay a Participant the in-the-money value of his or her Award in consideration for its cancellation, or all of these restrictions.

 
18. RESERVATION OF SHARES OF COMMON STOCK.

 
The Company, during the term of the Plan, will reserve and keep available a number of shares of Common Stock sufficient to satisfy the

requirements of the Plan.
 

19. WITHHOLDING TAX.
 
The Company’s obligation to deliver shares of Common Stock or make cash payments pursuant to an Award shall be subject to the Participant’s

satisfaction of all applicable federal, state and local income and employment tax withholding obligations. To the extent that the Company is required to
withhold any federal, state or local income and employment taxes in respect of any compensation income realized by the Participant in respect of Common
Stock acquired pursuant to an Award, or in respect of any Common Stock becoming vested, then the Company shall deduct from any payments of any kind
otherwise due to such Participant the aggregate amount of such federal, state or local income and employment taxes required to be so withheld. If no such
payments are due or to become due to such Participant, or if such payments are insufficient to satisfy such federal, state or local income or employment taxes,
then such Participant will be required to pay to the Company, or make other arrangements satisfactory to the Company regarding payment to the Company of,
the aggregate amount of any such taxes. The Committee, in its discretion, may permit the Participant to satisfy the obligation, in whole or in part, by
irrevocably electing to have the Company withhold shares of Common Stock, or to deliver to the Company shares of Common Stock that he already owns,
having a value equal to the amount required to be withheld. The value of the shares of Common Stock to be withheld, or delivered to the Company, shall be
based on the Market Value of the Common Stock on the date the amount of tax to be withheld is determined. As an alternative, the Company may retain, or
sell without notice, a number of such shares of Common Stock sufficient to cover the amount required to be withheld.

 



 

 
20. NO SHAREHOLDER RIGHTS.

 
No Participant shall have any voting or dividend rights or other rights of a shareholder in respect of any shares of Common Stock subject to an

Option covered by an Award prior to the time said shares are actually distributed. Subject to the provisions of the Plan and the applicable Agreement, holders
of Restricted Stock shall have all the rights upon issuance of the Restricted Stock Award including, without limitations, voting rights and the right to receive
dividends.

 
21. NO EMPLOYMENT OR OTHER RIGHTS.

 
In no event shall an Employee’s, Director’s or Officer’s eligibility to participate or participation in the Plan create or be deemed to create any legal or

equitable right of the Employee, Director, Officer or any other party to continue service with the Company or any Affiliate. No Employee, Director or Officer
shall have a right to be granted an Award or, having received an Award, the right to again be granted an Award. However, an Employee, Director or Officer
who has been granted an Award may, if otherwise eligible, be granted an additional Award or Awards.

 
22. NO FIDUCIARY RELATIONSHIP.

 
None of the members of the Board has any duty to manage or operate the Plan to maximize the benefits granted hereunder, but rather shall have full

discretionary power to make all management and operational decisions based on their determination of the respective best interests of the Company, it
shareholders and the Participants. The Plan shall not be construed to create any fiduciary relationship between the Board or the Committee and the
Participants.

 
23. SEVERABILITY.

 
If any provision of the Plan is held invalid or unenforceable, such determination shall not affect the remaining parts of the Plan, and the Plan shall be

enforced and construed as if such provision had not been included.
 

24. 1940 ACT.
 
No provision of this Plan is intended to contravene any portion of the 1940 Act, and in the event of any conflict between the provisions of the Plan or

any Award and the 1940 Act, the applicable Section of the 1940 Act shall control and all Awards under the Plan shall be so modified. All Participants holding
such modified Awards shall be notified of the change to their Awards and such change shall be binding on such Participants. At all times during such periods
as the Company qualifies or is intended to qualify as a “business development company,” no Award may be granted under the Plan if the grant of such Award
would cause the Company to violate the 1940 Act and, if otherwise approved for grant, shall be void and of no effect. Additionally, notwithstanding any
provision in this Plan to the contrary, the Plan will be operated, administered, and construed consistent with any exemptive order issued by the Commission
under the 1940 Act.

 
25. GOVERNING LAW.

 
Except to the extent that federal law shall be deemed to apply, the Plan shall be governed by and construed in accordance with the laws of the State

of New York, excluding any conflicts or choice of law principle that might otherwise refer construction or interpretation of the Plan to another jurisdiction.
Unless otherwise provided in an Agreement, recipients of an Award under the Plan are deemed to submit to the exclusive jurisdiction and venue of the
Federal or state courts of the State of New York to resolve any issue that may arise out of or relate to the Plan or any Award.
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SUTHERLAND ASBILL & BRENNAN LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
202.383.0100 Fax 202.637.3593
www.sutherland.com

  
 

July 26, 2016
 

Newtek Business Services Corp.
1981 Marcus Avenue, Suite 130
Lake Success, New York 11042

 
 Re:           Newtek Business Services Corp.
  Registration Statement on Form S-8

 
Ladies and Gentlemen:

 
We have acted as counsel to Newtek Business Services Corp., a Maryland corporation (the “Company”), in connection with the preparation and filing by

the Company with the Securities and Exchange Commission of a registration statement on Form S-8 (the “Registration Statement”) under the Securities Act
of 1933, as amended (the “Securities Act”), with respect to the offer and sale of up to 3,000,0000 shares of the Company’s common stock, par value $0.02 per
share (“Common Stock”), pursuant to the Newtek Business Services Corp. 2015 Stock Incentive Plan (the “Plan”).

 
As counsel to the Company, we have participated in the preparation of the Registration Statement and have examined originals or copies, certified or

otherwise identified to our satisfaction by public officials or officers of the Company as authentic copies of originals, of
 
(i) The Company’s Articles of Amendment and Restatement, certified as of the date hereof by an officer of the Company,
 
(ii) The Company’s Bylaws, certified as of the date hereof by an officer of the Company,
 
(iii) A certificate from the Maryland State Department of Assessments and Taxation as to the good standing of the Company, as of a recent date;
 
(iv) Resolutions of the board of directors of the Company relating to the authorization and approval of the preparation and filing of the

Registration Statement, and the authorization, issuance, offer and sale of the Common Stock pursuant to the Registration Statement and the
Plan, certified as of the date hereof by an officer of the Company; and

 
(v) Such other documents or matters of law as in our judgment were necessary to enable us to render the opinions expressed below.
 

With respect to such examination and our opinion expressed herein, we have assumed, without any independent investigation or verification (i) the
genuineness of all signatures on all documents submitted to us for examination, (ii) the legal capacity of all natural persons, (iii) the authenticity of all
documents submitted to us as originals, (iv) the conformity to original documents of all documents submitted to us as conformed or reproduced copies and the
authenticity of the originals of such copied documents, and (v) that all certificates issued by public officials have been properly issued. We also have assumed,
without independent investigation or verification, the accuracy and completeness of all corporate records made available to us by the Company.

 
Where factual matters material to this opinion letter were not independently established, we have relied upon certificates and/or representations of officers

of the Company. We have also relied on certificates of public officials.
 

 



 

 
Except as otherwise stated herein, we have not independently established the facts, or in the case of certificates of public officials, the other statements, so
relied upon.

  
This opinion is limited to the General Corporation Law of the State of Maryland, as in effect on the date hereof, and we express no opinion with respect to

any other laws of the State of Maryland or the laws of any other jurisdiction. We express no opinion as to any state securities or broker-dealer laws or
regulations thereunder relating to the offer, issuance and sale of Common Stock pursuant to the Registration Statement and the Plan.

 
Based upon and subject to the foregoing and out investigation of such matters of law as we have considered advisable, we are of the opinion that the shares

of Common Stock issuable pursuant to the Plan and the terms of any other agreements relating to such issuance will be, when issued and paid for in
accordance with the Plan and the terms of any other agreements relating to such issuance, validly issued, fully paid, and nonassessable.

 
The opinions expressed in this opinion letter (i) are strictly limited to the matters stated in this opinion letter, and without limiting the foregoing, no other

opinions are to be implied and (ii) are only as of the date of this opinion letter, and we are under no obligation, and do not undertake, to advise the addressee
of this opinion letter or any other person or entity either of any change of law or fact that occurs, or of any fact that comes to our attention, after the date of
this opinion letter, even though such change or such fact may affect the legal analysis or a legal conclusion in this opinion letter.

 
We hereby consent to the filing of this opinion letter as an exhibit to the Registration Statement. We do not admit by giving this consent that we are in the

category of persons whose consent is required under Section 7 of the Securities Act.
 

 Respectfully submitted,
  
 /s/ Sutherland Asbill & Brennan LLP

 
 

 



Exhibit 23.1
 

 
 

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 
We consent to the incorporation by reference in this Registration Statement on Form S-8 of Newtek Business Services Corp. of our reports dated March 15,
2016, relating to our audits of the consolidated financial statements and the effectiveness of internal control over financial reporting, appearing in the 2015
Annual Report on Form 10-K and incorporated by reference in the Registration Statement on Form S-8.
 
 
/s/ RSM US LLP
 
New York, New York
July 26, 2016
 

 

 


